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The Introduction
Dear Reader
Since we are speaking about sins, I have a confession for you. I get really excited about
the ins and outs of family trusts. Some people (probably even you) think I’m strange
because of it.
But I don’t care.
I don’t care because I know that my passion and expertise – and the passion and
expertise of our Trust Services Division – is responsible for helping literally thousands of
Kiwis to protect what’s important to them like their wealth, their families and their future.
And my passion and expertise could help you too.
To some, our work seems mechanical and even boring. Again we don’t care because we’ve seen the power that
trusts have to affect the lives of so many people in such profound ways.
As one of the biggest Trust Services Companies in New Zealand, we’ve seen it all. Especially the disasters. And while
it’s not our intention to scare anyone, we know that giving people the right information at the right time can give huge
peace of mind.
The In my role as Professional Trustee Services Director I undertake a lot of ‘Trust Rescue’ work. This usually involves
reviewing the Trust and bringing the administration of the Trust up to date. The ‘rescue’ work my team and I do is
important and above all is designed to save our clients a lot of money and unwanted stress.
Over the years it seemed the ‘rescue’ work we were doing was following a certain pattern and we started to see the
same mistakes or ‘sins’ come up time and time again.
And that’s where the ‘sins’ came from.
Some of the following ‘sins’ may be unknown or mean nothing to you. That’s OK. That’s why we’re the experts! So,
if some of the following information does seem like ‘gobbledegook’ to you, don’t worry. It’s our job to check that all of
the legal bases are covered and to ensure that your family trust will stand up to any legal scrutiny.
Trusts are a bit like liquorice allsorts – there are different types and they have a range of different purposes. Types
include the discretionary trust, the fixed trust, the unit trust and the charitable trust to name but a few. Trusts can be
used for asset protection, ease of sale of investments and running of charitable activities. Irrespective of their different
types and multitude of purposes, the common thread for all trusts is that they need to be administered correctly.
If you are reading this you may be thinking about (or are ready) to set up a family trust. Or, you may even want to
check your existing family trust to ensure it will still perform. Either way, the next step for you is to contact me or one
of our friendly team on (09) 522 7955 for a no risk discussion about your particular situation.
Thank you for reading this, I hope you enjoy it.

Janet
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FamilyTrusts.co.nz
Gilligan Rowe + Associates
janet@familytrusts.co.nz

Legal Stuff: This information is copyright © to FamilyTrusts.co.nz and Gilligan Rowe + Associates Ltd, P O Box 9918, Newmarket, Auckland, New
Zealand. All rights reserved. No part of this document may be reproduced without permission. While all attempts have been made to provide accurate
and verifiable information in this publication, the author does not assume any responsibility for errors, inaccuracies or omissions. No person should
act in reliance on any statement contained within this information without first obtaining specific professional advice Please seek legal and/or
professional advice concerning any matters relating to trusts by contacting us at info@familytrusts.co.nz.

FamilyTrusts.co.nz is a free service powered by Gilligan Rowe + Associates Ltd and gives access to the most up-to-date and relevant family trust
information available in New Zealand © Copyright FamilyTrusts.co.nz 2008, 2009

sin 1 inadequate debt
documentation
People create Trusts, put their home into the Trust and then think
their home is fully protected from all claims. Wrong! If the correct
documentation is not in force there may well be no asset protection
at all.
Let us take the case of Mr Smith. He sets up a trust and put his
home into it. At the time of transferring the home to the Trust, the
Trustees give Mr Smith an IOU for the value of the home. A couple
of years later, Mr Smith incurs a large business debt and through no
fault of his own, is unable to pay the money he owes his creditor.
The creditor subsequently sues Mr Smith and forces Mr Smith to
call up the IOU. This in turn, forces the Trust to sell the house. The
sale proceeds go to the creditor. So, at the very time Mr Smith
needed the Trust to protect his assets, it failed. This sorry ending
could have been avoided if the IOU had contained appropriate
asset protection clauses.
The moral of this story is simply ... setting up a Trust and moving
an asset into it, is not enough to ensure asset protection.
Documentation must be correct. In particular, vital asset protection
clauses need to be in the documents at the time the IOU is given.
Your GILLIGAN ROWE + ASSOCIATES LTD Professional Trustee
can assist you with this.

sin 2 INCOMPLETE OR INCORRECT GIFTING
Frequently people forget to complete their gifting. This is a very common occurrence when financial statements are not
produced for the Trust and when there is no Professional Trustee assisting in the managing of the Trust’s affairs.
When a person makes a gift, they reduce the balance that is owed to them under the IOU that the Trust has given them.
This means the risk they face in having that balance called up is reduced as in the normal scheme of things, it is only
the ungifted loan balance that can be called up by a judgment creditor or an Official Assignee.
To forgive part of the IOU balance, a Deed of Forgiveness of Debt together with other documentation must be
completed and filed with the Inland Revenue Department. Particular wording has to be used in the Deed. If this
wording isn’t used, income tax on the amount of the debt forgiven may be payable.
Usually, individuals forgive $27,000 of the debt owed to them by the Trust annually. Greater amounts can be forgiven
however, gift duty will be payable on any gift that totals more than $27,000.
Under legislation, a person can make only one gift of $27,000 per year without paying gift duty. Hence,
it is very important that the gifting documentation presented to the Inland Revenue
Department is dated correctly. Failure to do this can result in gifting duty being paid if
more than one gift of $27,000 has been made in any one year period.
In some instances, whilst gifting has been completed, the gift that has been made
has been completed from an incorrect balance. This can be very dangerous as a
person can forgive $27,000 of a debt that doesn’t exist.
Gifting problems can be avoided by having financial statements completed for
the Trust and having a GILLIGAN ROWE + ASSOCIATES LTD Professional Trustee
prepare the gifting documentation and run the gifting programme.
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sin 3 no separate bank account for the trust
Under the common law, equity and various pieces of legislation, Trustees have to satisfy legal duties. Having a bank
account for the Trust assists Trustees in meeting two particular legal duties.
The first duty is that Trustees must ensure money belonging to the Trust does not become mixed up with their own
funds. The second duty is that Trustees must be able to account to Beneficiaries for the administration of the Trust.
Having a separate bank account and keeping copies of the bank statements showing all the transactions undertaken
by the Trust helps Trustees satisfy these two duties. It also assists in the preparation of requisite financial statements
and in the GILLIGAN ROWE + ASSOCIATES LTD Professional Trustee conducting the legally requisite annual review of
the Trust.

sin 4 financial accounts not prepared
for the trust
The Inland Revenue Department places a duty on Trustees to prepare financial statements and file tax returns if the
Trust earns income. Trustees may also have to prepare and file GST returns.
Trustees need to remember that they are personally liable for the affairs of the Trust and this includes paying any taxes
that are due to the Inland Revenue Department.
Good record keeping, including having bank statements evidencing transactions the Trust has engaged in, is crucial to
preparing accurate financial statements from with the Trust’s tax returns can be compiled and the Trustees can be made
aware of their taxation responsibilities.
Even if a Trust does not produce any income, we still recommend brief financial statements be prepared for the Trust.
These type of financial statement will note advances made by the Settlors to the Trust, loans the Trust may have made
to other entities, the gifting position, the assets the Trust holds and the liabilities the Trust has incurred.
Properly prepared financial statements are a great tool that Professional Trustees use to ensure the Trust is being
administered correctly and that all Trust documentation is up to date and in place. Without financial statements, this
task is severely hampered. Correspondingly, poor prepared financial statements will be a hindrance to Trustees and
in some situations can be very dangerous. For these reasons, it is important to choose a qualified accountant who is
familiar with accounting for Trusts, such as GILLIGAN ROWE + ASSOCIATES LTD.
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sin 5 NO TRUSTEE RESOLUTIONS
As stated above, Trustees have to adhere to particular duties. One specific duty Trustees must
adhere to is to follow the provisions set out in the deed of trust. Usually the trust deed states that
decisions made by Trustees must be unanimous and recorded in writing.
When Trustees record their decisions in writing this known as passing minutes or resolutions.
Minutes / resolutions should be signed by all Trustees and kept in the Trust’s minute / resolution
book. By keeping and passing minutes / resolutions, Trustees demonstrate they are satisfying one
of their duties and running the Trust correctly. Minute / resolution keeping also assists to negate
any allegation that the Trust is a sham.
It is also very important to remember that minutes / resolutions should be written in a particular
manner. Your GILLIGAN ROWE + ASSOCIATES LTD Professional Trustee can assist you with this.

sin 6 not having a professional trustee
A Professional Trustee is a person or a company whose main function is to act with all the other Trustees of the Trust
to ensure all the Trustees satisfy the duties imposed upon them. In particular, a Professional Trustee will ensure the
management of the Trust is carried out correctly.
Professional Trustees are likely to possess the requisite legal knowledge needed to manage their role and to assist other
Trustees in meeting their responsibilities. For example, let us assume Joe is owed $137,000 by the Trust. The Trust has
about $19,800 in its bank account. Joe wants $12,850 to go overseas and attend a special educational course. He
approaches the Trustees of the Trust for this money. Ordinary Trustees may simply give Joe the money. A Professional
Trustee however would consider whether the Trust should make a beneficiary distribution to Joe or whether a loan
should be made to Joe. One method may be more advantageous than the other. Only Professional Trustees would
have the necessary skill and education to make this decision and to guide their co-Trustees in this matter.
Professional Trustees are also likely to have the appropriate paper and computer systems to record matters and will
drive all Trustees to make decisions together and record those decisions. Hence, whatever decision all the Trustees
made with respect to Joe, that decision would be recorded by the Professional Trustee.
Professional Trustees are necessary for the following reasons:
•

First, whilst Trustees may have the best will in the world, without the necessary legal knowledge, it can be difficult
to ensure the management and administration of the Trust is done correctly and is kept up to date;

•

Secondly, Trustees are personally liable at law and Trustees can be found by the Courts to be personally liable
irrespective of their intentions so having a Professional Trustee guide you can be of enormous benefit to staying out
of ‘hot water’;

•

Thirdly, Professional Trustees are not Beneficiaries of a Trust and so are truly independent. Because of the position
a Professional Trustee holds, they can ‘stand back’ and view the trust affairs unemotionally, assisting the other
Trustees make sensible, objective decisions;

•

Lastly, Trustees usually have discretion to bestow distributions and assets on beneficiaries. Discord can occur
in the family when a family member is appointed a Trustee and makes a distribution to some family member
Beneficiaries and not to others. Having a Professional Trustee make these decisions can often take the ‘heat’ out
of the situation.

It is no secret that a Trust’s failure rate will drop dramatically if a Professional Trustee exists, providing of course the
Professional Trustee carries out their role appropriately.
Because the skill, ability and performance of a Professional Trustee can have an enormous impact on a Trust, a
Professional Trustee must be chosen carefully. Only those who are in the business of managing Trusts should be
considered. GILLIGAN ROWE + ASSOCIATES LTD understands the importance of having a Professional Trustee in
a Trust. This is why the Trust and Estate Planning Division in GILLIGAN ROWE + ASSOCIATES LTD was established.
This Division runs one of the largest Professional Trusteeship practices in New Zealand and it is well placed to assist in
managing and administering Trusts.
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sin 7 lack of an annual trust review
Trustees have a legal duty to annual review the affairs of the Trust they administer. To assist in this process, the Trust’s
annual financial statements should always be given to the Professional Trustee of the Trust who will undertake an annual
review of the Trust’s affairs.
At the review, the Professional Trustee will compare the information contained in the financial statements against the
information held on the Trust’s file. At the end of the annual review, the Professional Trustee is likely to recommend
to the other Trustee what trust administration is required to bring the Trust’s affairs up to date. For example, during
the year, the Trustees may have omitted to pass minutes / resolutions and a recommendation that they be done will
be made. Additionally, the Trust may have advanced or received funds, necessitating the preparation of deeds of
acknowledgement of debt and / or variable interest loan agreements.
During the annual review process, the Professional Trustee is likely to review with the other Trustees the assets of the
Trust and decide whether it is appropriate to retain those assets for the following year or whether there is a need to sell
the assets. Likewise, the Professional Trustee will discuss whether the Trust’s liabilities should be decreased or not.
One the annual review has occurred, appropriately worded minutes / resolutions should be completed.
Having a GILLIGAN ROWE + ASSOCIATES LTD Professional Trustee involved in the annual review process, who
possess the skill and judgement necessary to complete an annual review can greatly enhance the building of a Trust’s
capital fund and the running of a successful Trust.

sin 8 A non-existant or defective estate plan
When a Trust is created a Memorandum of Wishes needs to be set up.
Memoranda of Wishes (MOW) deal with the assets Trusts hold and usually comes into force when the Settlor of a
Trust dies.
Clauses in the MOW will tell the Trustees what the Settlor wants to happen with the Trust’s assets on the Settlor’s
death. For example, the Settlor may wish the Trust’s assets to be sold and the sale proceeds distributed equally to
Trusts created for their children. They may also want their children to undertake particular activities before they gain
access to their Trust assets, such as completing their education.
Having a Memorandum of Wishes negates the need for the surviving Trustees to guess the Settlor’s wishes and helps
those Trustees administer the Trust in the way the Settlor would want.
Another important document that must be created at the time a Trust is established is a Will. A Will deals with assets
that an individual holds at the time of death. A new Will is vital as Wills created prior to a Trust’s establishment
become largely redundant.
There are several useful provisions that can be inserted into a Will. Clauses that sees assets pushed to a Trust,
thereby avoiding a gifting programme, is one such provision. Another provision is a clause which sees debt forgiven
by the Settlor of a Trust. Hence, effective Will drafting is an essential tool in successful estate planning.
Your Professional Trustee at GILLIGAN ROWE + ASSOCIATES LTD can assist you with creating these crucial
Memorandum of Wishes and Will documents.
When creating your Trust give serious consideration to having a Professional Trustee as they will ensure the above sins
are not committed. Alternatively, if you already have a Trust which is in need of reviewing, ensure your Trust affairs are
reviewed by a Professional Trustee. GILLIGAN ROWE + ASSOCIATES LTD have a dedicated Division created just for
these purposes. Call us. Put us on your Team of experts. Let us help you protect the assets you have created.
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sin 9 No INTEGRATION of tax or legal structures
You can get asset planning advice both from accountants and lawyers, however, what we have found in practice is that
many practitioners in these fields do not offer a holistic point of view.
An example would be if, you are looking to buy an investment property and go to your lawyer for advice on the
appropriate asset ownership structure for the property. Your lawyer will quite correctly point out that you should
consider protecting this asset from personal and business risk and furthermore, as you are single, you should seek to
protect the property from relationship property claims. Following this, your lawyer will recommend that you establish a
Trust and the rental property be settled into the ownership of the Trust.
You then go and see your accountant and pose the same question to them. They consider your circumstances and
note that your salary of $90,000 per annum subjects a portion of your income to the top personal marginal tax rate of
39%. Following this, your accountant suggests that you would be better off holding the property personally in order to
gain access to any tax losses, so that such tax losses can be offset against your salary to produce tax refunds.
Both your lawyer and accountant have raised some valid points and proposed a structure to address them. However,
neither has considered the holistic picture and provided a structure that caters for asset protection, estate planning, tax
and relationship property issues. This is the secret to an effective asset planning structure.
As an investor you need to surround yourself with advisors that have a background and experience across both
disciplines. If you go and see a lawyer that specialises in Trusts and asset protection structures, you will get advice that
effectively protects your investment from risk, but you will not necessarily make the best use of any tax benefits that
arise. On the other hand, if you see an accountant that specialises in tax, you will have an effective tax outcome, but
your assets may not be protected from risk.
At GILLIGAN ROWE + ASSOCIATES LTD our holistic approach merges the legal and tax issues so that we can build you
a structure that caters for all of these issues.

CONCLUSION What you can do about it!
It’s actually no secret. The first step is to discus your situation with us. Every situation is different. That’s why our team
of integrated professionals can give you options that suit your particular circumstances.
Contact us now for a no-risk discussion on how we can ensure you commit none of the sins above when it comes to
setting up and running your family trust, so you can enjoy the peace of mind of protecting what’s important to you.
Gilligan Rowe + Associates:
Phone: (09) 522-7955
Web:
www.gra.co.nz
www.FamilyTrusts.co.nz
Email: info@FamilyTrusts.co.nz
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